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I. GENERAL BACKGROUND

The parties to this dispute, S0CIAL SECURITY
ADMINISTRATION (“Agency” or “SSA”) and the AMERICAN
PEDERATION OF GOVERNMENT EMEPLOYEES, AFL-CIO, Local 2505
(“Union”) are signatories to a collective bargaining
agreement effective April &, 2000 for an initial term of
four years and annually renewable thereafter. The Social
Security Administration is charged with administration of
the Social Security Act of 1235, a government program oI
old age, unemployment, health, disability and survivors’
insurance funded by employer and employee payments. The
Union represents professional and nonprofessicnal employees
in a bargaining unit certified in 1979 as Case lNo. 22-
09146(UC), and as approved by the Federal Labor Relationg
Autherity. The Dallas Regicn is comprised of 134 divisicnal
offices. The grievant has worked for the S8A since 1276,
some thirty (30) vears, most recently in the Muskogee, OK
Field Office as a Claims BRepresentative. There are twenty-
one employees in the Muskogee Field Office, including the
grievant. By letter dated May 28, 2004, tThe grievant was

suspended from duty and pay for two (2) days, June 8" and
9™h 2004, for improperly accessing SSA recoxds. (Jt.Ex.7)
The inability of the parties teo resolve the dispute

throughout the variocus steps of the grievance procedure



preliminary to arbitration has resulted in the grievance
being submitted tec the undersigned arbitrator for
rasolution. The dispuﬁe was heard by Ed W. Bankston who was
selected by the parties pursuanﬁ to Article 25‘Of the
National Agreement. The hearing was held on Octoker 25,
2006 at Muskogee, OK. The hearing was tape-recorded by the
arbitrator for his perscnal use in rendering this decision
and was never intended to yield 2 formal transcript nor was
it inténded as an official record of the hearing.

Mr. Greg White, 1ts attorney, représented the S55A at
the hearing. Mr. Ralph C. de Juliis, its Executive Vice
President, represented the Union. Each party was properly
and ably represented at the hezring, and the parties agreed
that the matter was properly before the arbitrator.
Although the hearing was informal, each party was provided
an opportunity teo support its position with respect to the
dispute by the testimeny of sworn witnesses, exhibits and
oral argument. The parties waived oral summation electing
to provide the arbitrator the benefit of Post-Hearing
Brimfs. The Briefs were timely received on December 18,
2006, and the hearing was closed,

By letter dated November 12, 2003, the grievant was

informed that, “I propcse that you be suspended for two (2)

calendar days...for...your unauthorized access to the



record of a co-worker’s relative and disclosure of
information from the record to the authorized individual.”
(Jt.Ex.6) By letter dated May 286, 2004, the grievant was
notified of her 2-day suspension “effective Tuesday, June
8, 2004 through Wednesday, June 9, 2004, (JL.Ex.7) The
Union grieved the proposed suspension on June 2, 2004,
asserting viclation of the National Agreement, Articles 1,2
3, 18 and 23. (Jt.Ex.8) The Agency denied the grievance by
letter dated September 7, 2064. (JTt.Ex.9) Thereafter, the
matter was referred to arbitration. (Jt.Ex.10)
II., ISSUES

“Onee a dispute is submitted for arbitration, the
matter of framing the issues is ‘to be resclved by the
arbitrator,; who is ‘limited by the language of the
contract.’” Aveon Products, Inc. v. Int’l Unien, UAW, AFL-
CI0, Local 710, 386 F.2d 651 (8™ Cir.l967). That notion is
also found in the National Agreement at Article 25, Section
1. It provides that, “If the parties fail to agree on a
joint submission of the issue for arbitration, each shall
submit a separate submission and the arbitrator shall
d@termine the issue or issues to be heard.” (Jt.Ex.1,
p.165)

The Agency proposes the issue to be:



Did the Agency have fjust cause for issuing a two-day
suspension to Judy Norten in June 2004 pursuant to the
Agency’s Sanctiens for Unauthorized Systems ACcess
Violations? If not, what is the appropriate remedy?
{(Agency Brief, p.1l)

The Unien proposes issues as follow:

Did the Social Security Administration violate 5
U.5.C. 7116, and commit an Unfair Labor Fractice by
the zctions of its officers and agents which led up to
and resulted in its May 26, 2004 decision to suspend
Judy Norton for twe days from her position as a GS-11
Claims Representative in the Muskogee, QK S5S5A Field
Office after she engaged in protected Union
activities?

Did the Social Security Administration violate 5
U.S.C. 2301 (Merit System Principles) and 5 U.S5.C.
2302 and commit a Prohibited Personnel Practice by the
sctions of its officers and agents which led up to and
resulted in its May 26, 2004 decision to suspension
Judy Norton for twe days from her position as a GS-11
Claims Representative in Muskogee, OK S5SA Field Office
after she engaged in protected Union activities?

Did the Sccial Security Administration violate the
vrovisions of the AFGR-33A Naztional Agreement, dated
April &, 2000, including but not limited to the
provisions of Articles 1 (Governing, Laws and
rRegulaticons), 2 (Union Rights and Responsibilities), 3
(Employee Rights), 18 (Egual Employment Opportunity)
and 23 (Disciplinary and Adverse Actions) by the
sctions of its officers and agents which led up to and
resulted in its May 26, 2004 decision to suspensicn
Judy Norton for twe days from her position as a G3-11
Claims Representative in the Muskegee, OK 85A Field
Office?

If so, what shall those remedies be? (Union Statement
of Issues)

In view of the parties’ proposals, of Lhe facts of the
matter, and of the nature of the dispute, the arbitrator

frames the issus thusly:



Whether the Agency’s two-day suspension of the
grievant was for just cause, and if not what i3 the
appropriate remedy?

III. RELEVANT PROVISIONS OF THE AGREEMENT

Tn view of the nature of this dispute as briéfly
described above, the issue te be resolved by your
arbitrator, and the positions of the parties with respect
to the issue, it appears that the fellowing provisions of
the Agreement are relevant to the resolution of this
dispute.

MANAGEMENT RIGHTS
Section 1-S£atutary Rights
A. Subject to subsection (B) of this sectien,

nothing in this Agreement shall affect the
authority of any management official of any

agency—

1. to determine the mission, budget,
organization, number of employees and
internal security practices of the
agency; and

2. in accordance with applicable laws—-

a. to hire, assign, direct, layeff and
retain employees in the agency or
to suspend, remove, reduce in grade
or pay, or take other disciplinany
action against such employees;

* W *

ARTICLE 3
EMPLOYEE RIGHTS

+* E *



Section 2. Personal Rights

A. All employees shall be treated fairly and equitably
in all aspects of personnel management and without
regard to political affiliaticn, race, color
religion, national origin, sex, sexual orientation,
marital status, age or disabling condition, and ‘
with proper regard and protection of their privacy
and constitutional rights.

* * +

ARTICLE 23
DISCIPLINARY AND ADVERSE ACTIONS

Section l—Statement of Purpose and Policy

The parties agree that the cobjective of discipline 1is
to correct and improve employee behavior s¢ as to
promote the efficiency of the service. The parltiss
agree to the concept of progressive discipline which
is designed primarily to corrsct and improve emnployee
Lehavior. A common pattern of progressive discipline
is reprimand, short term suspensiocn, long term
suspension and removal. Any of these steps may be
bypassed where nanagement determines by the severe
nature of the behavior that a lesser form of
discipline would nct be appropriate.

The parties further agree that normally, discipline
should he preceded by counseling and assistance
including oral warnings which are informal In nature
and not recorded. Counseling and warnings will be
conducted privately and in such a manner so as to
svoid embarrassment to the employee. Bargaining unit
employees will be subject to disciplinary or advarse
acticn only for just cause.

Section 2—Timeliness of Discipline

If the Agency feels that disciplinary or adverse
action is necessary, such action will be initiated
timely after the cffense was committed or mads known
o the Agency.

ARTICLE 24
GRIEVANCE FPROCEDURE



Section l1—-Purpose

The purpose of this article is to provide a mutually
acceptable method for the prompt and egquitable
settlement of grievances filed by bargaining unit
employee (s), the Union or the Administration.

Section 2—Coverage and Scope
A grievance means any complaint:

A. by an employea(s) concerning any matter
relating to the employment of the employee;

W * &
Section 5—Resolution of Grievances.

The Union and the Administration agree that grievances
should be settled. in an orderly, prompt and eguitable
manner s¢ that the efficiency of the Administration
may be maintained and morale of emplovees shall not be
impalred. Every effort shall be made by the
Administraticn and the lUmion te settle gricvances at
the first level of supervision. Employvees and their
representatives will be unimpeded and fres from
restraint, interference, coercion, discrimination or
reprisal, consistent with 5 U.8.C. 71 and this
agreement, in seeking adjustment of grievances.

% * E
Section 9-Procedures for Employee Grievances

A grievance must be submitted in writing, preferably,
on the standard grievance form provided by the
Administraticn, and presented to the Step 1 management
official (designated in the Grievance steps Chart

helow) .

ARTICLE 25
ARBITRATION

Section l—Invoking Arbitration

A grievance processed under this agreement, if
unresolved may be referred to arbitration as provided



for in this article...If the parties fall to agree on
a joint submission of the issus for arbitration, each
shall submit a separate submission and the arbitrator
shall determine the issue oOr issues to be heard.

gaction S5—Procadures

A. The procedures used to conduct the arbitration
shall be determined by the arbitrator...

B. The arbitrator’s feses and expsnses will be shared
equally by the parties.

* * Ed

r. The arbitrator’s decision shall pe final and
binding.

IV. PERTINENT FACTS

As reflécted in the three statements to follow, the‘
salient facts of the matter are not disputed. On June g8,
2004 and June 9, 2004, a two-day disciplinary suspension
was assessed the grievant “for her unauthorized access into
the record of a co-worker’s relative.” (JC.Ex.9)

The Agency had employed the grievant for some twenty-
seven (27) years, all without disciplinary incident. For
the previocus ten years she had worked in the Muskogee, OK
rield Office as a Claims Representative. On Cctcber 3,
2003, she provided the following statement of an incident
occocurring that day:

On 10/3/03, Bill Miller called my extensicon and said

Susie needs to talk with you. Susie golb on the phone

and asked me 1f I would check to see If her newborn

son, Jacch Willlam Chapple, had been issued a social
security number. I gqueried the system, since I do not



know Susie and gave her the number. I did not Xnow
this was a security violation since I did not know the
individual on a personal basis. I thought this would
be like any individual coming in and requesting this
infermation. (Jt.Ex.3)

Joe Deschaine, District Manager, was the grievant’s
immediate supervisor. On Octceber 7, 2003, he reported as
follows:

I was walking by CR Judy Norton’s desk on October 3,
2003 and she informed me that CR Bill Miller (Re-
Employed Annuitant) had just called her and put his
daughter (Susie) on the phone. Bill did not ask any
questions or make any requests he just turned the
phone over to his daughter. Susie needed the 33N of
her newborn son. Judy gueried the system and provided
the S3N to Susie. When I asked Judy why she had |
queried the system she said she did not know Susies and
did not realize that it would be considered a security
viclation. (Jt.Ex.4)

Bill Millerlhad been a Claims Representative for
several years in the Muskecgee, OK Field Office where he
worked alongside the grievant. Althcough recently retired,
he was agaln working “feor a‘shcrt time in the last half of
2003 as a re-emploved annuitant.” (Agency Brief, p.14) On
Newember 11, 2003, he reported the incident, 1in pertinent
part, as fellows:

I have been asked teo submit, in writing, what

transpired between a co-worker and a member of my

family.

On or about October 3, 2003...I called...Judy Norton’'s
extension. ..

When Judy answered the telephone, I told her who I was
and teld her that my daughter wanted to speak to her

10



.. .My daughter...proceeded to ask if a Social Security
number had beeri assigned to her son (born August Z4,
2003). I heard my daughter give Judy information about
her son (my grandson)...I saw Iy daughter write down
+the Sccial Security number and then repeat it back to
Judy. She thanked Judy and that ended the
conversation.

I did not speak to Judy after my daughter talked to
her. T did not hear Judy give my daughter any of the
information.

I have also besn told that I may be assessed a
sanction for my part in the above-mentioned incident.
In re-reading the ‘Reminder: Sanctions fox
Unauthorized Systems Violations,” I do not understand
hew I can be assessed a sanction since I did not
sccess a record nor did I disclose information from a
racord.

...The respensibility rests on the shoulder of the
person to access/disclose information.

...I regret the action that may be taken against a co-
warker.

I also regret any negative reflection this places on
you as manager of the Muskogee Social Security affice.
You have done everything to ksep your employees
informed of their respensibilities. (Jt.Ex.D5)

Following his conversation with the grievant,

Deschaine called the Dallas Regional Qffice for guildance.

He was told to secure statements from Norton and Miller and

to provide a statement himself. These three statements,

appearing above, were thereupon evaluated by the Dallas

ataff office and a letter was provided to Deschaine for his

signature proposing Lo suspend grievant for two days fox

“unauthorized access to the record of a co-worker’s

11



relative and disclosure of information from the record to
the authorized individual.” (Jt.Ex.6; Union Brief, p.6) The
grievant was invited to make “A writtfen and/or oral reply
...to the deciding official...Or, ..,.you may contact Helene
Jones...” A phone conversaticon ensued with the Dallas
office on March 3, 2004 followed by a letter dated March 8,
2004, to Earl Melebeck, the deciding official, complaining
of the “ﬁechanical application of the Agency table of
penalties so that mitigating factors are ignored.” (Union
Ex.3) The grisvant’s oral and written responses to the
letter of proposal were rejected.

By letter dated May 26, 2004, over the signature of
Earl Melebeck, the grievant was notified that, “it is nmy
decision that a two (2) day suspension is warranted to
promote the efficiency of tﬁe service...you will be
suspended effective Tuesday, June 8, 2004 through
Wednesday, June 9, 2004...If you...need further assistance,
you may contact Ms. Helene Jones..."(Jt.ﬁx.7)

The Union filed a grievance dated June Z, 2004, .
complaining that, “SS5A's actions violate Articles 1,%2,3,18
and 23 of the National Agreement. SSA’S actions are
reprisal for Ms. Norton’s protected activities and are also
a violation 5 U.S.C. 71.” The Uniocn requestsed z2s reliesf:

{1) Back pay with intersst; (2) All records expunged of any

12
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and all refaerences of the suspensicon and the events which
led up to it; (3) A posting to all employees that 552 will
net discriminate or take repﬁisal based on sex and/or
protected activities.” (JL.Bx.2)

By letter dated September 7, 2004, over the signature
of BEdward Vela, Deputy Regional Ceommissioner, the grievance
was denied. Vela observes that, “As previously stated, the
action was taken only after Mr. Melebeck considered all
evidence and factors and determined that a two day
SUSpension was warrénted...it is my decisieon te sustain the
action of the deciding official.” (Jt.Ex.9)

The dispute proceeded unresolved to arbitration and
the parties have now placed the matter sguarely before the
arbitrator.

V. POSITIONS QF THE PARTIES

THE AGENCY - “The Agency submits that the security and
privacy of sensitive information in its databases is
gritiecal. This includes concern for the appearance of
impropriety, conflict of interest or unfair advantage.”
{Agency Brief, p.Z0) The position of the Agency with
respect te the dispute 1s that, “Despite all these
admonitions, instructions and notices...Norton admitted
that on October 3, 2003, she accessed the Agency’ s computer

system and released information to a co-worker’s relative,

13



which thereby violated Category IIA of the Sanctions
rolicy.” (Rgency Brief, p.4) The Agency asserts its right
to manage and discipline employees and to that end has
“established a table of sanctions tolensure that equal
penalties are assigned for similar cases.” (Agency Brief,
p.20) The Agency maintains that the grievant was repeatedly
given “adequate notice,” that the “Saqctions Policy 1is
reasonable,” that “a falr investigatiocn was conducted, ”
that the grievant “was afforded the Epportunity to respond
and defend,” that the “precf was substantial,” that the
grievant “received egual treatment,” and that “the penalty
wag not so harsh and unconscionably dispreoporticnate to the
offense that it zmounted to an abuse of discretion.”
(Agency Brief, pp.zl; 22}

According to the Agency, “There is no merit to the
claim of anti-union animus,” nor is there preobative
evidence of sex discrimination. (Agency Brief, p.1l7, 18)
The Agency asks that the grievance be denied.

THE UNTCN -~ It is the position of the Union that The
grievant’s two-day suspension was without just cause. The
Unien argues that in all fairness and according to Agency
practice and pelicy, Bill Miller, as perpetratcr of the
incident, o<ught te have been disciplined likewise. (Unicn

Brief, p.8%) Instead, the grievant was punished; Miller was

14



not. The Union insists that the discipline may have been
mitigate& by proper conside}ation of all Douglas factors,
to include: the employee’s past disciplinary record; work
record; the effect upon the employee’s ability to perform
his job; the notoriety or its impact upon the agency’s
reputation; potential for rehabilitation; and, other
mitigating circumstances. (Unicn Brief, p.l?f Moreover, the
Union claimg that, in fact, the grievant was acting upon

r

“authorized access,” such access having been authorized by
the minor child’s mether., (Unicen Brief, p.1%)

The Unicon argues that the disciplinary procass is
inherently unfair in that the same individuals “wrote the
proposal,” performed the review, “wrote the decision,” and
denied the grievance. The Unicn argues that the
disciplinary procedure is absent the required independent
review fundamental to due process consgiderations. According
to the Union, the grievant’s substantive due process rights
have been reduced to “a meaningless, ministerial, futile
act.” (Union Brief, p.Z2l, Z2)

The Union contends that, “Judy Norton’s protected
activity was the motivating factor in $SA's decision to

suspend her for two days...”

(Union Brief, p.41) It also
contends that, “Judy Norton has estaklished a prima facie

case of zex discrimination.” (Union Brief, p.41l) The Union

13



asks that the grievance be sustained, that the grievant be
made whole, that the incident be conpletely purged from her
work record, and that the SS8A be sanctioned for its

violations of the General Agreement. (Union Brief, p.42)

VI. DISCUSSION AND OPINION

At the time of this incidént, the grievant had worked
for twenty-seven years as an Agency employee. From initial
jobs as Administrative Aide and Date Transcriber, she has
steadily worked her way up to the position of Claims
Representative. In fact, it was District Manager Jce
Deschaine who in 1996 selected the grievant for promoticon
out ¢f the Cdessa, Texas ¢ffice., Since then, the grievant
has won several in-house performance awards, and on
occasion has served as officer-in-charge. Her long work
history is unblemished by disciplinary action. She states
that she has “never had a problem with access.” But, on
Qctober 3, 2003, the grievant accessed the system at the
behest of Bill Miller and on‘behalf of his daughter
obtaining the social security number of her infant son
having been enumerated at birth. The grievant released the
infant’s social security number to the mother, which, on
the surface, seems an inneccucus and benign =vent, as there
can be no record for the infant to be protected other than

the social security number.

16



Ag To Bill Miller’s Complicity

Bill Miller perpetrated this incident; his culpability
is undeniable. But, while the grievant was asked for a
statement the day of the incident, it was more than a month
later that Deschaine approached Miller reguesting a
statement and telling him of the grievant’'s two-day
suspension. Miller states on direct-examination that
Deschaine threatened him with a two=-day sanction, but
purposefully forestalled and deliberately averted
disciplinary action knowing that Miller’s interim
appointment was ending December 31, Z003. (Jt.Ex.5; Union
Brief, p.9) Miller pernicicusly seeks to distance himself
frem the situaticn, stating,

v..I do not understand how T can be assessed a

sanction since I did not access a record nor did I

disclose information from z record.,.Not to minimize

what I d4did nor fto put the ‘hlame’ on somecne else, as

an employee of the Sccial Security Administration, I,

or anyone asked to access a record, have the right and

obligation te refuse to access a record. The
rezponsibility rests on the shculder of the person to
access/disclose information. (Jt.Ex.5) :

With friends like Bill Miller, who needs enemies? The
grievant was issued a two-day suspension; Miller went free.
Clearly, the grievant relied to her detriment upeon Miller’s
judgment in seeking assistance for his daughter. Miller’s

complicity is self-evident. But, Deschaine states on

direct-examination that Miller “left before I could deal

17



with him.” Billy Williams is Deputy Director for Employee
Relations. He states on direét—examination that, “Normally,
a2 person who causes a violaticn would alsc be disciplined
...had he remained, he would have gotten a two-day
suspension...in like kind.” Earl Melebeck agrees that the
“person who causes Che problem cught to be punished” as a
matter of policy. The Union observes that it is the policy
of the Agency that, “everycne invelved in an incident get
the same discipline.” (Union Brief, p.15) Article 3,
Section 2 of the Agreement promises that, “All employees
shall be treated fairly and equitably in all aspects of
personnel manhagement...” But, it didn’t happen that way,
and you’'ve got to wonder why?

Joe Deschaine 1z the Muskogee District Qffice Manager.
He has twenty-one office personnel under him, seventesen of
whom he has hired since kbecoming manager in 1996. Yet, he
states‘that he is neot authorilzed to administer discipline,
and that he merely proposes the action while the Dallas
office makes the decision. (The record spéaks to the fact
that Dechaisne did neot even make the preoposal, it was made
for him a=s well as the plece of paper provided for his
signature by the Dallas cffice.) 0Of course, that is the
reason it took several months between October 3, 2002 and

June 8, 2004 to effect the two-day suspension at issue.

18



{Has no one heard of the Hot Stove pule?) And, that is
mainly the reason given for not having disciplined Bill
Miller - “he left before I could deal with him,” Deschaine
states, Billy Willjams cobserves on direct-examination that,
“had he remained, he would have gotten a twe-day
suspension, same as the grievant.”

Bill Miller’s tour ended December 31, 2003. He could
have been disciplined anytime between Octocber 3, 2003 and
December 31, 2003, a threse-month period, but for what is
described as an ineordinately “time-consuming process.”

{Agency Brief, p.7) The Agency insists that,

A%

..any rush
to impose discipline would have merely been punitive in
nature and not to ‘correct and improve behavior.’” (Agency
Brief, p.8) The fact of Miller’s short time frame does not
in and of itself render such actieon “punitive,” as
characterized by the Agency. All agree, he did the deed; he
ought to have bheen punished. (Agency Brief, p.8) And, it’'s
not as though Miller was cut some slack, clearly he was
spared for purposes of expediency. In a similar matter,
Arbitrator E. Frank Cornelius ocbserved: “The Agency’s glib
explanation, that it was Grievant who actually accessed the
S§8A database, doegs viclence to the concepts of suborning,
inducing, conspiring, and aiding and abetting...The Agency

has been neither fair nor equitable in its handling of this

19



matter and has discriminated againstﬂ@rievant.” (Uniaon
Brief, Ex.38) So it ié here. Miller ought not have been
spared and therein partially lay the crux of the matter.
Thaye i= more.

The Grievance Procedurs promises “an orderly, prompt
and equitable manner” for the settlement of grievances.
Here, there is nothing orderly, nothing prompt, and nothing
equitable about the manner of disciplinary procedure at
{ssue. The two-day suspension is not orderly in the sense
of conformity to the contract; it is not prompt in the
sense of being Limely; and it is not equitable with respect
te Miller’s compiicity. The Agency’s action constitutes
viclation of contract and an abuse of discretion. For these
reasons, the grievance will be sustained. But, there is
gtill more, much more.

Along with a promised “orderly, prompt and equitable
manner,” the parties agreed to make “Every effort...to
settle grievances at the first level of supervision.” Joe
Deschaine is the first line supervisor. He states on
direct-examination that he “has ne auvthority to issue
discipline.” Thus, the Agency has made this promise
illusory by stripping the Branch Manager of authority to
settle grievances. Hence, 1t is not possible for the

parties to settle grievances at the first level of

20



supervision. Even weorse, this rather innocucus and benign
incident is answered first by management at Step 2, an
arcane result and manifestation of a distressed and
collapsed grievance procedure.

Bocording Lo The Agency,

Priox to June 1958, an Agency employee’s second-line

supervisor was the management cofficial who would

determine how the employse would be disciplined. This
resulted in disparate treatment of different emplcyses
for like offenses. However, after impositions of the

Sanctions Policy, the determinaticn of how to

discipline each empleoyee committing an infraction

would be made by only cone person in each region, the

Assistant Regional Commissicner for Management and

Operations Suppcrt. (Agency Brief, p.10)

Thus, Step 1 and Step 2 of the grievance procedure
have been rendered mocot by improper actions of the Agency,
which effectively deny the bargaining unit access to those
first two steps. These initial steps are so important
because that’s where the wrinkles zre usually irconed-out.
Here, all opportunity for accord and settlement early on
are eliminated.

The Agency raticnalizes the hypassing of Step 1 and
Step 2 in the interest of “uniformity” and because of “the
severe nature of the behavior.” (Jt.Ex.1, r.154; Agency
Brief, p.10) (Emphasis added) But, there is nothing severe

about the grievant’s behavior. In fzct, I cannot imagine a

more miniscule, less Lraumatic violation of the particular
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rule at issue, by a mMOre responsible employee, herein
charged with improperly accessing the system and releasing
to the mother her newborn's enumerated-at-birth social
security number for purpcses of the father’s employment.
The Agency has a guest for “eonsistency,” such that
Earl Melebeck has “never mitigated a grievance.” Here,
there is barely the semblance of a grievance procedure,

rr

only the Agency’s brand of “justice.” I am more inclined to
support Arbitrator Sylvester Garrett who intimates that,

“equality of penalties does not represent equal justice.”

Elkouri and Elkeouri, BEow Arbitration Works, 5" y4q., BNA,

1997, p.937.

A collapsed grievance procedure nullifies terms of the
contract promising that, “...in seeking adjustment of
grievances...Employees and their representatives will be
unimpeded and free from restraint, [and] interferenca...”
Simply put, there is nc adjustment of grievances at the
first level of supervision, or otherwise. Thus, the Union
is impeded, restrained and interfered in seeking adjustment
of grievances, .initially by the fact that the first level
supervisor is without authority to process and adjust
grievances, and secondly due to the grievance procedure
having been collapsed, c¢learly ceontractual renditicons and

vicolations in the Agency’s guest for consistency.
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It is generally accepted that enforcement of
rules and assessment of discipline must be exercised
in a consistent manner: all employees who engage in
the same type of misconduct must be treated
essentially the same unless & reasonable basls exists
for variations in the assessment of punishment (such
as different degrees of fault or mitigating or
aggravating circumstances affecting some but not all
of the employees). Id., p.934.

Although recognizing the necessity of consistency,
renownad Arbitrator Benjamin Aaron nevertheless instructs:
“Absclute consistency in the handling of rule viclations
is, or course, an impoessibility...” Benjamin Aaron, “The
Uses of the Past in Arbitration,” Proceedings of the 8"
Annual Meeting of NAA, 1, 10 (BNA Books, 1955). What faces
us today is the Ageﬂcy’s whimsical guest for absclute
consistency and “the goal of zero tolerance” over several
hundred employees scattered over 134 divisions across the
Southwest United States. (Jt.Ex.9) It must be ncted that
any neotion of zZero teolerance is trumped by the regulsite of
just cause.

Here, the disciplinary process 1s a staff dominated
function with little meaningful input from line management.
In this particular case, all the staff players are in the
Dallas office, far from Muskogee, OK. Helene Jones gathered
the information, and wrote the proposal letter for review
by Billy Williams. Jones’ proposal letter was then sent to

line manager Joe Deschaine for signature cnly. Earl
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Melebeck executed the decision letter. Finally, Bdward Vela
formally denied the grievance. Thess individuais all work
in the same Callas coffice such that there is no source or
opportunity for independent review, a traditional safeguard
of due process. In fact, Melebeck admits that he reviews
the proposal letter before it’s sent out. Moreover, he
states that he will not tolerate “incomplete staff work -
they understand because they have to face me, too.” It's a
cne-way street, and 1t appears that everybody’s cn-beard
right from the start. Consider that Melebeck “is only
presented sanctions violations cases in which the facts
demonstrate just cause that discipline would be appropriate
and justified...” (Agency Brief, p.l2) That one sentence
speaks volumes about operations of the Dallas office. By
the time it gets to Melebeck, it’s a done deal - there is
no independent review. As acknowledged by Meiebeck, “he has
not reduced any sanctions violaticn penalties to less than

"

a two-day suspension;.. (Agency Brief, p.12) Likely, it 1is
a case of complicit collegiality, ﬁhe end résult, each
lending his signature to the effort for the sake of noble
appearance. But, make no mistake sbout it; their common
mission as noted above is absclute consistency, zero

tolerance, and foreclosure of just cause considerations.

The grievance procedure iz frozen and distressed.



Tn a remarkably similar matter, Arbitrator Andrew M.
Strongin, determined that:

...disciplinary actions issued under the Sanctions
remain subject to the just cause standard...mechanical
application of the Table of Penalties to a given act
of mizconduct is no guarantee of, or replacement for,
juat cause under Article 23, Section 1. Alternatively
stated, “The Agency cannot substitute a *table of
penalties’ for the ‘just cause’ standard.” {(Union
Brief, Ex.30, p.8)

As To Mitigating Clrcumstances

Farl Melebeck states that he has been the deciding
official in “over 100 disciplinary cases.” He candidly
states on cross-examination that, “I've never mitigated a
case.” Actually, what that means in this context is that he
has never Qverrﬁled himself. Now, what has happened here is
that all authority over disciplinary actions has been
centralized in the Dallas office. There, the facts arxe
gathered from_field offices, assessed and evaluated by
Melebeck’s staff, and gauged agailnst the Sanctions Folicy
for disciplinary result. That’s the way it happened here
with respect to Joint Exhibits 3, 4 and 5. No one outside
the Dallas office had input concerning the grievant’s two-
day suspension, not even her supervisor.

In his decisien letter dated May 26, 2004, Earl

Meleheck states,

In arriving at a decision, consideration was given to
the reason and supporting evidence presented in the
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proposal letter, and the written and oral replies.

Consideration was also given to the nature and

seriousness of the offense and its relation te your

duties, position and responsibilities, including
whether the offense was intentional or technical or
inadvertent, or was committad maliciously or for gailn,
or was frequently repeated. I considered your past
work record, including length of saervice, performance
on the job, and dependability. I alsc considered the
consistency of the penalty with those imposed upon
other employees for the same or similar cffenses.

Lastly, I considered all of the documents you were

furpished, including memos and emails regarding

sanctions vieolations. {(Jt.Ex.7)

T+7g a safe pet that this language is boilerplate and
appears in every one of the 100 or so decisions made by
Melebeck — a meaningless partial rendition of the Douglas
protoccel, As found by Arbitrator Strongin above, “Here, the
record is clear that Management issued the two-day
suspension because it was the minimum penalty established
by the Sanctions, and not because Rabinowitz [Melebeck]
considered the entire record...” (Union Brief, Ex. 30, p.8)
So, let’s look at the record with a view to mitigating
factors.

Initially, there is the inequity concerning
differential treatment of fellow worker Bill Miller whose
complicity has been demonstrated. There Is no excuse for
the disparate treatment of the griewvant and the Agency’s

fFailure to discipline Miller for his actions. Grievant’s

disciplinary suspension is vieclative of the contract.
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The avidence does not support as serious a violation
a=s oalaimed by the Agency. Tndeed, the vieolation was not of
2 “severe nature” as proclaimed by the Agency, nocr as
contemplated by Article 23, Secticn 1 of the General
Agreement. The grievant’s actions are found to be innocuous
and benign, and importantly, incidental to her normal job
duties. If anything, a discrete woodsheding would have
sufficed.

The grievant’s actions on October 3, 2003 are found to
generally comport with the Agency’s Pelicy Instruction
dated August 28, 2004. Therein, 1s noted: “Effective
immediately: Do not release S3Ns...based on telephons
requests if the caller deoes not provide the 3SN.” By way of
“Background” the memo furnishes another view:

In order to serve those people whoe could net sasily

come to a Social Security coffice, 88A has had

procedures for providing information over the
telephone if appropriate measures were taken to ensure
that the caller was entitled to receive the requested
information...We are issuing these instructions to
clarify that S58Ns should not be released over the
telephone...at the request of a caller when the caller

does not have the S3N.” (Agency Ex.3, p.2) (Emphasis
added)

On the record, there is no doubt but that the grisvant
was acting within_past parameters by taking appropriate
measures to ensure that Bill Miller’s daughter was entitled

tc receive the social security number of her newborn son.
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It seaems that she simply got caught up in the transition
from old protocoel to new protecel, peossibly also did Bill
Miller. It’s a matter of excusable neglect and cught never
have risen to the level of a two-day suspension.

The grievant’s candor and forthrightness about her
conduct iz a mitigating factor worthy of consideraticon. She
never attempted tc cover-up the facts of the matter, and
she has bheen entirely open, candid and honest about the
circumstances, including immediate reporting of the
incident to her supervisor.

Here, we have a grievant now with thirty vyears of
service and a clean discipliinary record, yet, there is no
hard evidence that her work record was considered as a
mitigating factor. Joe Deschaine candidly admits cn direct-
examination that he failed to consider her work record. It
is axiomatic that, “The level of discipline imposed must be
based upon the nature of the offense and the disciplinary

i

record of the employee.” Discipline and Discharge in

Arbitration, Neorman Brand, BNA, 1298, p.80. And, accerding

fo Arbitrator Dworkin, ™A penalty that flows from
incomplete analysis of both the misconduct and the
individual employee is arbitrary.” Cleow Water Sys. Co., 102
La 377, 380 (1994) Here, the Agency has narrowly focused on

the Sanctions Policy and has impermissibly disregarded the
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cipcumstances of the individual employee.‘Arbitrator
Nicholas Duda, Jr- sbserves generally that, “To apply
discharge without considering other elements
[circﬁmstances] is & rigid interpretation [ef rules] that
mhas long since been rejected in the field of Labor
Relations.” The Timken Company, 88-1 ARRE 3263 (1967) The
Agency Was reniss in its feilure to consider all relevant
circumstances in its desire to “protect the integrity of
the system.” Just causze considerations extend to all
relevant circumstances that touch and concern the
grievant’s employment hiétory.

Finally, the Agency touts the effectiveness of its
Sanctions Policy by the fact ﬁhat singe its inception in
1998, the absolute number of systems viclaticns has
steadily decreased. From about fifty violaticns in 1998,
the number of violations has steadily decreased te eight in
the year 2005. (Jt.Bx.1Z2) The Agency attributes the sharp
decrease in systems violations tc consistent and rigid
application of penalties. I suggest another sxplanation,
that perhaps it is due to understated reporting. Quite
simply, emplcoyees in the fieid are refusing to provide
fodder for the Dallas gristmill.

According to behavioral thecrists, it is observéd that

as the organization tightens the screws on employee
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behavior, employses resist. Further tightening leads to
increased resistance. Here, the field hands ars resisting
by not feeding the Dallas office with violafions as ocaur.
I think that’s & viable explanation and deserving of Agenay
attention. (And, that’'s= for free.)

T¢ improve the situation, the Agency may consider
institution of peer review boards ip the District Offices.
The peer review boards woald.function as Step 1 of the
grievarice proceduré. Atlstep 2, delegate sufficient
authority to District Managers to deal with disciplinary
matfers. Of course, what we’'re talking about is
decentralization of the disciplinary process - back it down
to its lowest level, as promised by the contract, and as
practiced generally in the world of labor relations.
{That’'s for free, too.)

On the recerd, the arbitrator finds no sex-based
discrimination and no anti-unicn animus by which to suggest
Pargaining unit discrimination.

As discussed, the grievant’s two-day suspension was
unfair, arbitrary and capricicus such zs to constitute an
abusze of discretion;lIt iz unfair as lying outside the
explicit promises of the Agreement, and lying wholly
cut=slde the reasonable bounds of just cause; 1t is

arbitrary as unsuppoerted by the nature of the offense; and,
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it is capriciougly based on the Agency’s deferential
obsession with its Sanctions Policy as copposed Lo just
cause requirements of the Agreement. Simply put, the
grievant did neot get a “fair shake.” Hiram Walker & Sons.
In¢.,, 75 LA 889 (Belshaw).

VII. AWARD

For all the reascns set forth and discussed above,
which all are encouraged to read with care, it is the Award
of the undersigned Arbitrator that the grievance is
SUSTAINED.

The Grievant ié to be made whole with respect to hei
loses, including back'pay with statuteory interest. The two-
day suspension shall be expunged from grievant’s record.
The Union is awarded reasonazble attorney’s fees for
successful prosecution of the grievance.

The arbitrator retains jurisdiction to resclve any and

all disputes arising with respect to this award.

LA

Ed W. Bankston, Arbitrator

January 11, 20407
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